



How to Probate an Estate
Wills of Deceased:  Regardless of where your Last Will and Testament and/or Codicil are stored, upon your death the original document(s) must be delivered to the Probate Court of your county of residence.
· If your Last Will and Testament and/or Codicil are not stored with the Court, the executor/custodian or person having possession of the Last Will and Testament and/or Codicil must deliver it, along with required court documents, to the Probate Court with reasonable promptness upon your death. 

· Please note that if a person neglects to promptly deliver your Last Will and Testament and/or Codicil (without reasonable cause) he/she may be liable for damages. 

· A person who willfully refuses or fails to deliver your Last Will and Testament and/or Codicil after ordered by the Court to do so is guilty of contempt of Court and subject to penalties.

The Steps Involved in Administering an Estate:  
· Gather assets – assembly, securing, valuation, and sorting of the decedent's property

· Payment of charges – medical and funeral expenses, payment to creditors, taxes, family allowances, and general expenses of administration

· Distribution – the remaining estate is now distributed to the beneficiaries (either according to the will, or if there is no will, in accordance with Michigan law.

Probate is Required in the Following Instances:  Generally speaking, probate is only necessary when a person dies leaving property in his or her own name (such as a house titled only in the name of the decedent) or having rights to receive property (such as wrongful death claim or a debt owed to the decedent).  However, not all property in which the decedent has an interest will be subject to probate.   

Property That Passes to New Owner Without Going Through Probate:

· Property which is owned by the decedent and another person as joint tenants with right of survivorship will pass automatically to the survivor.

· Beneficiary designated properties (such as life insurance, pension benefits, and IRAs) are payable on death, without probate to the designated beneficiary.

· Properties owned by a revocable trust do not go through probate; but through trust administration.

· Exceptions to probate:

· Unpaid wages

· Cash up to $500 and wearing apparel – should be turned over to the survivors, with proper identification.

· Travelers checks, depending upon company.

· Motor vehicle transfers.  The value must be less than $60,000 and no probate proceedings.

· Watercraft transfers.  The value must be less than $100,000 and no probate proceedings.

· Income tax refunds.  You should file an IRS or Michigan Form 1310.

· Transfer by affidavit.  Personal property not exceeding $15,000 may be transferred by presenting death certificate and affidavit stating who is entitled to the property.

Types of Probate Administration:

· Estate Under $20,000 (Small Estate) - all of the real and personal property owned by the decedent has a total value equal to or less than the sum of the following: (1) the funeral expenses; plus (2) $20,000. Upon presentation of a petition and payment of the filing fee, the probate court may order that the funeral expenses be paid, if they have not been paid, or that the person who paid them be reimbursed. The balance of the property will be assigned to the surviving spouse, or if none, to the decedent's heirs under Michigan's law of intestate succession. No court hearing is held.  A will is not admitted for this process.  
· Regular Estates – all other estates not listed above.  These estates are handled by:
· Unsupervised - Informal Probate - permits the Personal Representative (PR) to act in a manner independent of the court unless intervention is requested by the PR or an interested person (such as an unpaid creditor or an estate beneficiary). This form of administration is generally preferred unless there is a specific reason to request the court’s supervision of the estate. In addition, since there is less court involvement, fewer details concerning the estate's administration will be in the court file and available for inspection by the public and the media, unsupervised administration offers some privacy for the decedent's family.
· Supervised - Formal Probate - requires the probate court's review and approval of much of the estate activities. For example, in supervised administration the court would be required to (a) approve the sale of the decedent's real estate (unless the decedent's will authorizes the PR to do so), (b) authorize the payment of PR and attorney fees, (c) review the PR's accounting of all receipts and disbursements, and (d) prior approval of all distributions to heirs (people receiving property from the estate is there is no will) and devisees (people receiving property under a will). While the court's involvement frequently adds to the time and expense of administering an estate, the court's supervision will likely afford greater protection to the PR and the other interested persons against losses and claims.
Responsibilities Following Death
Initial Responsibilities of the Family:  these steps should be taken immediately upon the death and before appointment of a Personal Representative:

· Make funeral arrangements and obtain sufficient copies of death certificate

· Determine existence and location of decedent's will

· Obtain names and addresses of heirs and persons named as beneficiaries in the will

· Obtain a list of decedent's property

· Arrange for the security of decedent's home and business

· Notify Social Security Administration of death and determine whether any survivor benefits will be available

· Keep careful records of all funeral and estate related expenses incurred

· Determine whether a probate proceeding is necessary, who will be Personal Representative, and when to file

Responsibilities of the Personal Representative

The Personal Representative (PR) must be appointed by the Probate Court, and is the person responsible to administrating and distributing the estate of the decedent.  Although a PR may choose to hire an attorney, they are the person who must ensure the estate is administered in a reasonable amount of time.


A PR is required to carefully manage the estate's assets, and must achieve a reasonable rate of return from interest, dividends, and rent on the estate's assets, with a minimum of risk, while prudently preserving estate values.

With the PR's Letters of Authority, the PR should: 

· Open and inventory the decedent's safe deposit boxes, if any.

· Set up accurate system to record all estate transactions.

· Arrange for the forwarding of decedent's mail.

· Collect dividends, interest, rents, and other income from businesses or property.

· Determine insurance, social security, pension, veteran, or other benefits payable.

· Give required notice to creditors.

· Obtain possession of all known assets of the decedent.

· Maintain any business venture owned by decedent.

· Examine tax records to help locate assets.

· Determine valuation of estate assets.

· Examine real estate leases and mortgages for values.

· Employ appraisers, if necessary, to determine value of estate.

· Arrange ancillary administration if decedent owned property in other states.

· Prepare estate inventory.

· Ensure preparation and payment of all taxes.

· Process and pay valid claims against the estate.

· Provide for distribution of exempt property.

· Maintain investments and records.

· Follow legal requirements if selling any assets.

· Provide annual accounting, if necessary.

When distributing an estate, the PR must be certain that all charges against the estate are paid or satisfied first. If there are insufficient assets, amounts distributable to certain beneficiaries may be reduced or eliminated.  If there is a question of interpreting the decedent's will or the laws of intestate succession (no will), obtaining court approval of a proposed distribution may be necessary.  Prior court approval is required for estates in supervised administration before distributing any assets to estate beneficiaries.

Hiring an attorney to assist in the proper distribution of an estate is an expense payable by the estate.  The attorney must provide the fee agreement in writing to all interested parties. Additionally, all paperwork filed by the PR must be served upon the interested parties of the estate.  

Additional information regarding how to probate an estate is available by contacting Craig W. Elhart, P.C. at 1-800-968-4534 or 231-946-2420.
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