



GUARDIANSHIP FACTSHEET
There are two types of Minor Guardianships:

· Full Guardianship – 
· Parental rights of both parents or the surviving parent must have been terminated or suspended by the parent’s death, disappearance, or confinement in jail or other place of detention. A petition can also be filed if a Court has suspended or terminated the parent’s rights after finding the parent or parents incompetent. 
· A full guardianship may be granted if the parent or parents have permitted the minor to reside with another person and have not provided the other person with the legal authority for the care and maintenance of the minor. 
· A full guardianship may also be granted if the biological parents of the minor were never married to each other and the custodial parent has died or disappeared, and the other parent has not been granted legal custody by a Court order. In this situation, the proposed guardian must be related to the minor within the 5th degree by marriage, blood, or adoption.
· Limited Guardianship –

· A Petition for Appointment of Limited Guardian can only be completed by the custodial parent(s) of the minor. Both parents, or the one parent with legal and physical custody must sign the petition and voluntarily consent to the guardianship and the suspension of his/her parental rights.
PROBATE COURT INVOLVEMENT IN GUARDIANSHIP PROCESS
The Probate Court will be involved in the appointment of the guardian and will review each minor guardianship every year when the minor is under six years of age. The Probate Court will become involved if a petition is filed to modify or terminate the guardianship. Probate Court does not provide any financial assistance to families. If financial assistance, family counseling, or a caseworker is necessary, you will need to contact other state or government agencies.
THE GUARDIANSHIP PROCESS

A Petition for Full Guardianship can be filed by any interested person or by the minor if he or she is 14 years old or older.  This type of guardianship has almost the same power and authority as a parent of the minor. A full guardian can make decisions about where the child will live and go to school and what medical procedures are in the child’s best interest. The guardian can give consent for the minor to marry, and, with the permission of the Court, the full guardian can give consent to the adoption of the minor. 
     The Court must approve a Limited Guardianship Placement Plan agreed to by the parent/parents with custody of the minor and the person(s) who the Court will appoint as limited guardian of the minor. All forms must be completed and filed with the Court at the time the petition is filed. Each custodial parent must complete their own placement plan.

A Limited Guardianship Placement Plan that has been approved by the Court may be modified upon the agreement of the parties. The modified plans must be filed with the Court. 
     A limited guardian has the same power and authority as a full guardian, except that he/she cannot give consent for the minor to be adopted or to marry.
The Court may, at any time, for the welfare of the minor, order reasonable visitation and contact of the minor child by his or her parents. 

· The Petitioning Process –
· To become a guardian, a petition must be filed, along with the required $150.00 filing fee.
· If you are indigent, you may request the filing fees be waived.   
· The child who needs a guardian or the child’s parents must be residing in the county where the petition is filed. Here is a checklist of what you will need when you file a full guardianship petition: 
· Petition for Appointment of Guardian of Minor 
· Minor Guardianship Social History, completed by the proposed guardian
· Copy of minor’s birth certificate, or Acknowledgment of Paternity, if available. 

· Death certificate of parent
· Order of judicial determination of mental incompetency of parent 
· Prior court order terminating or suspending parental rights
· Judgment of divorce of parents that includes custody and support 
· Motion for Order to Allow an Incarcerated Party to Participate in a Telephonic Proceeding (if applicable) 
· Filing fee or Affidavit and Order to Suspend Fees, if indigent 

*Please note: If any of the above items are needed and do not accompany your petition, the court can refuse your petition for filing. 
· Incarcerated Parent - If one of the parents of the minor is incarcerated, the Probate Court must immediately be notified. The petitioner has additional responsibilities in this situation. 
· Homestudy - Prior to the hearing on the guardianship petition, the Court will order the Department of Human Services to investigate and file a written report. The proposed guardian will be contacted to schedule this investigation. All adults living in the household will have a criminal history check and a Central Registry check completed by the Department of Human Services. 
· Scheduling the Hearing - After the petition is properly filled out and signed, and all other applicable paperwork is attached, file it with the Probate Court along with the filing fee or Affidavit of Suspension of Fees/Costs. A hearing will then be scheduled. The hearing will take place about four weeks after the petition is filed. The person who signed the petition and the proposed guardian will have to attend the hearing. The minor, if he/she is age 14 or older, should attend the hearing if possible, but he/she is not required to attend. 
· The Hearing - After all of the necessary forms and documents are filed, there will be a hearing. The hearing will be in the courtroom, which is located near the Probate Court office. Before the hearing, it is a good idea to check in at the Probate Court office. At the hearing, the Judge will take testimony and will then decide whether to grant or deny the petition for guardianship. 
· After the Hearing - If the Judge grants the guardianship, the new guardian must then go to the Probate Court office where the petition was filed and pick up their copy of the Order Appointing a guardian and the Letters of Guardianship. These papers prove that a guardian has been appointed and that he/she has the authority to act in place of the minor’s parent.  If a certified copy of the Letters of Guardianship is requested there is a $12.00 fee. 
Termination or Modification of Guardianship

Only the minor’s parent may petition the Court for termination of the guardianship. However, any one of the following people may petition the Court to have the guardian removed or have a different guardian appointed: 1) the minor if he/she is 14 years of age or older, 2) the guardian, or 3) a person interested in the minor’s welfare. The Court will schedule a hearing, at which time the Judge will listen to testimony and then decide if it is in the child’s best interest to continue or terminate the Guardianship, or whether a different guardian should be appointed. The Judge may also enter an order to facilitate the reintegration of the minor into the home of the parent, which may include ordering the Department of Human Services to supervise and/or provide services for the reintegration. Please note that there are filing fees associated with filing a "Petition to Terminate a Guardianship."

Responsibilities of a Guardian 

As a guardian, you must file a report every year for each minor under your care. There is a special form for this called “Annual Report on Condition of Minor."  The Court must be notified of address changes for the child within 14 days of the change. If your address changes, you must notify the Court and any interested parties in writing within 7 days of the change. If you receive money or financial aid for the minor, it must be used only for his/her support and education. It cannot be used for your personal benefit or for anyone else.
 
As a service, the Probate Court may send reminder notices to the Conservator 14 days prior to the due date of the Annual Report. The notice states which document is due, the due date and the court address. The Guardian must complete, date and sign the proper form, and file it with the probate court. The form may be filed in person or mailed to the Probate Court office. 
     If the Probate Court does not receive the Annual Report within 56 days of the due date the Court will schedule a hearing for the Guardian to come to Court and explain why the form was not timely filed. 
These instructions are a condensed version of Probate Court handbooks. They are in no way meant to be the full explanation of the law and are not meant to teach you the law.  Please note that the Probate Court cannot give you legal advice or help you to fill out forms. It is in your best interest to hire an attorney to assist you in these types of cases. 

Please contact Craig W. Elhart, P.C. at 1-800-968-4534 or 231-946-2420 for your free consultation.  
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